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HILARY 5. FRANZ
COMMISHONER OF PUBLIC LANDS

AQUATIC LANDS LEASE
Lease No. 20-A85592

Grantor: Washington State Department of Natural Resources
Grantee(s):  City of Bainbridge Island
Legal Description: ~ Area A - Section 26, Township 25 North, Range 2 East, W.M.

Area B - Sections 34 and 35, Township 25 North, Range 2 East, W.M.
Assessor’s Property Tax Parcel or Account Number: N/A
Assessor’s Property Tax Parcel or Account Number for Upland parcel used in conjunction with
this lease: 4114-002-001

THIS LEASE is between the STATE OF WASHINGTON, acting through the Department of
Natural Resources (“State”), and CITY OF BAINBRIDGE ISLAND, a government agency
(“Tenant™).

BACKGROUND
Tenant desires to lease the aquatic lands commonly known as Eagle Harbor, which are bedlands
located in Kitsap County, Washington, from State, and State desires to lease the property to

Tenant pursuant to the terms and conditions of this Lease. State has authority to enter into this
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Lease under Chapter 43.12, Chapter 43.30 and Title 79 of the Revised Code of Washington
(RCW).

THEREFORE, the Parties agree as follows:
SECTION 1 PROPERTY

1.1  Property Defined.

@) State leases to Tenant and Tenant leases from State the real property described in
Exhibit A together with all the rights of State, if any, to improvements on and
easements benefiting the Property, but subject to the exceptions and restrictions
set forth in this Lease (collectively the “Property”).

(b) This Lease is subject to all valid interests of third parties noted in the records of
Kitsap County, or on file in the Office of the Commissioner of Public Lands,
Olympia, Washington; rights of the public under the Public Trust Doctrine or
federal navigation servitude; and treaty rights of Indian Tribes.

(c) This Lease does not include a right to harvest, collect, or damage natural
resources, including aquatic life or living plants; water rights; mineral rights; or a
right to excavate or withdraw sand, gravel, or other valuable materials, except to
the extent expressly permitted in Exhibit B.

(d) State reserves the right to grant easements and other land uses on the Property to
others when the easement or other land uses will not interfere unreasonably with
the Permitted Use.

1.2 Survey and Property Descriptions.

@) Tenant prepared Exhibit A, which describes the Property. Tenant warrants that
Exhibit A is a true and accurate description of the Lease boundaries and the
improvements to be constructed or already existing in the Lease area. Tenant’s
obligation to provide a true and accurate description of the Property boundaries is
a material term of this Lease.

(b) State's acceptance of Exhibit A does not constitute agreement that Tenant’s
property description accurately reflects the actual amount of land used by Tenant.
State reserves the right to retroactively adjust rent if at any time during the term of
the Lease State discovers a discrepancy between Tenant’s property description
and the area actually used by Tenant.

(©) State accepts a preliminary Exhibit A upon the Commencement Date of this
Lease. Tenant shall submit a final Exhibit A for State’s approval within Two
Hundred Seventy (270) days of the Commencement Date. Upon State’s written
approval, the final Exhibit A supersedes the preliminary Exhibit A. Until
superseded, the preliminary Exhibit A has full legal effect.

1.3 Inspection. State makes no representation regarding the condition of the Property,
improvements located on the Property, the suitability of the Property for Tenant’s Permitted Use,
compliance with governmental laws and regulations, availability of utility rights, access to the
Property, or the existence of hazardous substances on the Property. Tenant inspected the
Property and accepts it “AS IS.”
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SECTION 2 USE

2.1  Permitted Use. Tenant shall use the Property for: public use and access Waterfront
Dock with Kayak Racks, Sail Float, and Open Water Moorage and Anchorage Area (the
“Permitted Use”), and for no other purpose. This is a mixed use, with 836,722 square feet of
water-dependent use and 1,920 square feet of nonwater-dependent use. Exhibit B describes the
Permitted Use in detail. The Permitted Use is subject to additional obligations in Exhibit B.

2.2  Restrictions on Permitted Use and Operations. The following limitations apply to the
Property and adjacent state-owned aquatic land. Tenant’s compliance with the following does
not limit Tenant’s liability under any other provision of this Lease.

@ Tenant shall not cause or permit:

(1)

(2)
©)

Damage to natural resources, except to the extent expressly permitted in
Exhibit B,

Waste, or

Deposit of material, unless approved by State in writing and except to the
extent expressly permitted in Exhibit B. This prohibition includes deposit
of fill, rock, earth, ballast, wood waste, refuse, garbage, waste matter,
pollutants of any type, or other matter.

(b) Tenant shall not cause or permit grounding, scour, or damage to aquatic land and
vegetation. This prohibition includes the following limitations:

1)

If equipment contains or is covered with petroleum based products: (1)
Tenant shall not pressure wash such equipment in or over the water and
(2) all wash water must be contained and taken to an approved treatment
facility. Tenant shall collect or sweep up non-organic debris
accumulations on structures resulting from pressure washing and properly
dispose of such debris in an upland location. Tenant shall pressure wash
using only clean water. Tenant shall not use or add to the pressure
washing unit any detergents or other cleaning agents. Tenant shall
pressure wash painted structures using appropriate filter fabric to control
and contain paint particles generated by the pressure washing.

(c) Nothing in this Lease shall be interpreted as an authorization to dredge the
Property. Tenant may submit an application in writing to State for a right of entry
to authorize dredging. Except as permitted under the terms of a written right of
entry issued by State pursuant to Tenant’s application, Tenant shall not cause or
permit dredging on the Property. State will not approve an application for a right
of entry for dredging unless:

1)
)
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The proposed dredging is required for flood control, maintenance of
existing vessel traffic lanes, or maintenance of water intakes;

The proposed dredging is consistent with State’s management plans, if
any; and
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3 State determines the dredging proposal is otherwise in the best interest of
the State. Tenant shall maintain authorized dredge basins in a manner that
prevents internal deeper pockets.

(d)  Tenant shall limit the number of residential slips, and shall manage residential
uses on the Property, in accordance with the provisions of WAC 332-30-171 and

as specified in Exhibit B.

2.3  Conformance with Laws. Tenant shall, at all times, keep current and comply with all
conditions and terms of permits, licenses, certificates, regulations, ordinances, statutes, and other
government rules and regulations regarding Tenant’s use or occupancy of the Property.

2.4  Liens and Encumbrances. Unless expressly authorized by State in writing, Tenant shall
keep the Property free and clear of liens or encumbrances arising from the Permitted Use or
Tenant’s occupancy of the Property.

SECTION 3 TERM

3.1  Term Defined. The term of this Lease is Twenty-Six (26) years (the “Term”), beginning
on the 1% day of May, 2017 (the “Commencement Date”), and ending on the 30" day of April,
2043 (the “Termination Date”), unless terminated sooner under the terms of this Lease.

3.2  Renewal of the Lease. This Lease does not provide a right of renewal. Tenant may
apply for a new lease, which State has discretion to grant. Tenant must apply for a new lease at
least one (1) year prior to Termination Date. State will notify Tenant within ninety (90) days of
its intent to approve or deny a new Lease.

3.3 Endof Term.
@) Upon the expiration or termination of this Lease, Tenant shall remove

Improvements in accordance with Section 7, Improvements, and surrender the

Property to State in the same or better condition as on the Commencement Date,

reasonable wear and tear excepted.

(b) Definition of Reasonable Wear and Tear.

1) Reasonable wear and tear is deterioration resulting from the Permitted Use
that has occurred without neglect, negligence, carelessness, accident, or
abuse of the Property by Tenant or any other person on the premises with
the permission of Tenant.

(@) Reasonable wear and tear does not include unauthorized deposit of
material prohibited under Paragraph 2.2 regardless of whether the deposit
is incidental to or the byproduct of the Permitted Use.

(c) If Property is in worse condition, excepting for reasonable wear and tear, on the
surrender date than on the Commencement Date, the following provisions apply.

1) State shall provide Tenant a reasonable time to take all steps necessary to
remedy the condition of the Property. State may require Tenant to enter
into a right-of-entry or other use authorization prior to the Tenant entering
the Property if the Lease has terminated.
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)

3.4 Holdover.

If Tenant fails to remedy the condition of the Property in a timely manner,
State may take steps reasonably necessary to remedy Tenant’s failure.
Upon demand by State, Tenant shall pay all costs of State’s remedy,
including but not limited to the costs of removing and disposing of
material deposited improperly on the Property, lost revenue resulting from
the condition of the Property, and administrative costs associated with the
State’s remedy.

@) If Tenant remains in possession of the Property after the Termination Date, the
occupancy will not be an extension or renewal of the Term. The occupancy will
be a month-to-month tenancy, on terms identical to the terms of this Lease, which
either Party may terminate on thirty (30) days’ written notice.

(1)

)

The monthly rent during the holdover will be the same rent that would be
due if the Lease were still in effect and all adjustments in rent were made
in accordance with its terms.

Payment of more than the monthly rent will not be construed to create a
periodic tenancy longer than month-to-month. If Tenant pays more than
the monthly rent and State provides notice to vacate the property, State
shall refund the amount of excess payment remaining after the Tenant
ceases occupation of the Property.

(b) If State notifies Tenant to vacate the Property and Tenant fails to do so within the
time set forth in the notice, Tenant will be a trespasser and shall owe the State all
amounts due under RCW 79.02.300 or other applicable laws.

SECTION 4 RENT

4.1

Annual Rent.

(@)

Until adjusted as set forth below, Tenant shall pay to State an annual rent of
Fifteen Thousand Seven Hundred Forty-Eight Dollars and Thirty-One Cents
($15,748.31), consisting of Twelve Thousand Eight Hundred Eighty-Eight

Dollars and Thirty-One Cents ($12,888.31) related to the water-dependent use and
Two Thousand Eight Hundred Sixty Dollars ($2,860) related to the nonwater-
dependent use.

(b) The annual rent, as it currently exists or as adjusted or modified (the “Annual
Rent”), is due and payable in full on or before the Commencement Date and on or
before the same date of each year thereafter. Any payment not paid by State’s
close of business on the date due is past due.

(©) Public Use and Access. This Use allows for free or reduced rent for public use
and access that meets the requirements of WAC 332-30-131. If the Use ceases to
meet these requirements, the State will charge Tenant water-dependent rent.

4.2  Payment Place. Tenant shall make payment to Financial Management Division, 1111
Washington St SE, PO Box 47041, Olympia, WA 98504-7041.

Aquatic Lands Lease
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4.3  Adjustment Based on Use. Annual Rent is based on Tenant’s Permitted Use of the
Property, as described in Section 2 above. If Tenant’s Permitted Use changes, the Annual Rent
shall be adjusted as appropriate for the changed use.

4.4 Rent Adjustment Procedures.

@ Notice of Rent Adjustment. State shall provide notice of adjustments to the
Annual Rent allowed under Paragraphs 4.5(b) and 4.6(b) to Tenant in writing no
later than ninety (90) days after the anniversary date of the Lease.

(b) Procedures on Failure to make Timely Adjustment. If the State fails to provide
the notice required in Paragraph 4.4(a), State shall not collect the adjustment
amount for the year in which State failed to provide notice. Upon providing
notice of adjustment, State may adjust and prospectively bill Annual Rent as if
missed or waived adjustments had been implemented at the proper interval. This
includes the implementation of any inflation adjustment.

45  Rent Adjustments for Water-Dependent Uses.

@) Inflation Adjustment. State shall adjust water-dependent rent annually pursuant
to RCW 79.105.200-.360, except in those years in which State revalues the rent
under Paragraph 4.5(b) below. This adjustment will be effective on the
anniversary of the Commencement Date.

(b) Revaluation of Rent. At the end of the first four-year period of the Term, and at
the end of each subsequent four-year period, State shall revalue the
water-dependent Annual Rent in accordance with RCW 79.105.200-.360.

(©) Rent Cap. State shall increase rent incrementally in compliance with RCW
79.105.260 as follows: If application of the statutory rent formula for
water-dependent uses would result in an increase in the rent attributable to such
uses of more than fifty percent (50%) in any one year, State shall limit the actual
increase implemented in such year to fifty percent (50%) of the then-existing rent.
In subsequent, successive years, State shall increase the rental amount
incrementally until the State implements the full amount of increase as
determined by the statutory rent formula.

4.6  Rent Adjustments for Nonwater-Dependent Uses.

@ Inflation Adjustment. Except in those years in which State revalues the rent under
Paragraph 4.5(b) below, State shall adjust nonwater-dependent rent annually on
the Commencement Date. Adjustment is based on the percentage rate of change
in the previous calendar year's Consumer Price Index published by the Bureau of
Labor Statistics of the United States Department of Labor, for the Seattle-
Tacoma-Bremerton CMSA, All Urban Consumers, all items 1982-84 = 100. If
publication of the Consumer Price Index is discontinued, State shall use a reliable
governmental or other nonpartisan publication evaluating the information used in
determining the Consumer Price Index.

(b) Revaluation of Rent.

1) At the end of the first four-year period of the Term, and at the end of each
subsequent four-year period, State shall revalue the nonwater-dependent
Annual Rent to reflect the then-current fair market rent.
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@) If State and Tenant cannot reach agreement on the fair market rental value,
the Parties shall submit the valuation to a review board of appraisers. The
board must consist of three members, one selected by and at the cost of
Tenant; a second member selected by and at the cost of State; and a third
member selected by the other two members with the cost shared equally
by State and Tenant. The decision of the majority of the board binds the
Parties. Until the Parties agree to, or the review board establishes, the new
rent, Tenant shall pay rent in the same amount established for the
preceding year. If the board determines additional rent is required, Tenant
shall pay the additional rent within ten (10) days of the board’s decision.

If the board determines a refund is required, State shall pay the refund
within ten (10) days of the board’s decision.

SECTION 5 OTHER EXPENSES

5.1 Utilities. Tenant shall pay all fees charged for utilities required or needed by the
Permitted Use.

5.2  Taxes and Assessments. Tenant shall pay all taxes (including leasehold excise taxes),
assessments, and other governmental charges applicable or attributable to the Property, Tenant’s
leasehold interest, the improvements, or Tenant’s use and enjoyment of the Property.

5.3 Right to Contest. If in good faith, Tenant may contest any tax or assessment at its sole
cost and expense. At the request of State, Tenant shall furnish reasonable protection in the form
of a bond or other security, satisfactory to State, against loss or liability resulting from such
contest.

54 Proof of Payment. If required by State, Tenant shall furnish to State receipts or other
appropriate evidence establishing the payment of amounts this Lease requires Tenant to pay.

5.5  Failure to Pay. If Tenant fails to pay amounts due under this Lease, State may pay the
amount due, and recover its cost in accordance with Section 6.
SECTION 6 LATE PAYMENTS AND OTHER CHARGES

6.1  Failure to Pay Rent. Failure to pay rent is a default by the Tenant. State may seek
remedies under Section 14 as well as late charges and interest as provided in this Section 6.

6.2 Late Charge. If State does not receive full rent payment within ten (10) days of the date
due, Tenant shall pay to State a late charge equal to four percent (4%) of the unpaid amount or
Fifty Dollars ($50), whichever is greater, to defray the overhead expenses of State incident to the
delay.
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6.3 Interest Penalty for Past Due Rent and Other Sums Owed.

@ Tenant shall pay interest on the past due rent at the rate of one percent (1%) per
month until paid, in addition to paying the late charges determined under
Paragraph 6.2. Rent not paid by the close of business on the due date will begin
accruing interest the day after the due date.

(b) If State pays or advances any amounts for or on behalf of Tenant, Tenant shall
reimburse State for the amount paid or advanced and shall pay interest on that
amount at the rate of one percent (1%) per month from the date State notifies
Tenant of the payment or advance. This includes, but is not limited to, State’s
payment of taxes of any kind, assessments, insurance premiums, costs of removal
and disposal of materials or Improvements under any provision of this Lease, or
other amounts not paid when due.

6.4  Referral to Collection Agency and Collection Agency Fees. If State does not receive
full payment within thirty (30) days of the due date, State may refer the unpaid amount to a
collection agency as provided by RCW 19.16.500 or other applicable law. Upon referral, Tenant
shall pay collection agency fees in addition to the unpaid amount.

6.5 No Accord and Satisfaction. If Tenant pays, or State otherwise receives, an amount less
than the full amount then due, State may apply such payment as it elects. State may accept
payment in any amount without prejudice to State’s right to recover the balance of the rent or
pursue any other right or remedy. No endorsement or statement on any check, any payment, or
any letter accompanying any check or payment constitutes accord and satisfaction.

6.6  No Counterclaim, Setoff, or Abatement of Rent. Except as expressly set forth
elsewhere in this Lease, Tenant shall pay rent and all other sums payable by Tenant without the
requirement that State provide prior notice or demand. Tenant’s payment is not subject to
counterclaim, setoff, deduction, defense or abatement.

SECTION 7 IMPROVEMENTS

7.1 Improvements Defined.

@) “Improvements,” consistent with RCW 79.105 through 79.145, are additions
within, upon, or attached to the land. This includes, but is not limited to, fill,
structures, bulkheads, docks, pilings, and other fixtures.

(b) “Personal Property” means items that can be removed from the Property without
(1) injury to the Property or Improvements or (2) diminishing the value or utility
of the Property or Improvements.

(© “State-Owned Improvements” are Improvements made or owned by State. State-
Owned Improvements includes any construction, alteration, or addition to State-
Owned Improvements made by Tenant.

(d) “Tenant-Owned Improvements” are Improvements authorized by State and (1)
made by Tenant or (2) acquired by Tenant from the prior tenant.
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7.2

7.3

(€)

“Unauthorized Improvements” are Improvements made on the Property without
State’s prior consent or Improvements made by Tenant that do not conform to
plans submitted to and approved by the State.

Existing Improvements. On the Commencement Date, the following Improvements are
located on the Property: a Waterfront Dock, the Sail Float, and the Open Water Moorage and
Anchorage Area linear moorage system and single-point moorage buoys. The Improvements are
Tenant-Owned Improvements.

Construction, Major Repair, Modification, and Demolition.

(@)
(b)

(©)

(d)

(€)

()

This Paragraph 7.3 governs construction, alteration, replacement, major repair,

modification, demolition, and deconstruction of Improvements (“Work?”).

All Work must conform to requirements under Paragraph 7.4. Paragraph 11.3,

which applies to maintenance and minor repair, also applies to all Work under this

Paragraph 7.3.

Except in an emergency, Tenant shall not conduct Work, without State’s prior

written consent, as follows:

1) State may deny consent if State determines that denial is in the best
interests of the State or if proposed Work does not comply with
Paragraphs 7.4 and 11.3. State may impose additional conditions
reasonably intended to protect and preserve the Property. If Work is for
removal of Improvements at End of Term, State may waive removal of
some or all Improvements.

(@) Except in an emergency, Tenant shall submit to State plans and
specifications describing the proposed Work at least sixty (60) days before
submitting permit applications to regulatory authorities unless Tenant and
State otherwise agree to coordinate permit applications. At a minimum, or
if no permits are necessary, Tenant shall submit plans and specifications at
least ninety (90) days before commencement of Work.

(3) State waives the requirement for consent if State does not notify Tenant of
its grant or denial of consent within sixty (60) days of submittal.

Tenant shall notify State of emergency Work within five (5) business days of the

start of such Work. Upon State’s request, Tenant shall provide State with plans

and specifications or as-builts of emergency Work.

Tenant shall not commence or authorize Work until Tenant or Tenant’s contractor

has:

1) Obtained a performance and payment bond in an amount equal to one
hundred twenty-five percent (125%) of the estimated cost of construction.
Tenant shall maintain the performance and payment bond until Tenant
pays in full the costs of the Work, including all laborers and material
persons.

@) Obtained all required permits.

Before completing Work, Tenant shall remove all debris and restore the Property

to an orderly and safe condition. If Work is intended for removal of

Improvements at End of Term, Tenant shall restore the Property in accordance

with Paragraph 3.3, End of Term.
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(9) Upon completing work, Tenant shall promptly provide State with as-built plans
and specifications.

(h) State shall not charge rent for authorized Improvements installed by Tenant
during this Term of this Lease, but State may charge rent for such Improvements
when and if Tenant or successor obtains a subsequent use authorization for the
Property and State has waived the requirement for Improvements to be removed
as provided in Paragraph 7.5.

7.4  Standards for Work.
@) Applicability of Standards for Work.

1)

()
(3)

The standards for Work in Paragraph 7.4(b) apply to Work commenced in
the five year period following the Commencement Date. Work
commences when State approves plans and specifications.

If Tenant commences Work five years or more after the Commencement

Date, Tenant shall comply with State’s then current standards for Work.

Tenant may ascertain State’s current standards for Work as follows:

Q) Before submitting plans and specifications for State’s approval as
required by Paragraph 7.3 of the Lease, Tenant shall request State
to provide Tenant with then current standards for Work on State-
owned Aquatic Lands.

(i) Within thirty (30) days of receiving Tenant’s request, State shall
provide Tenant with current standards for Work, which will be
effective for the purpose of State’s approval of Tenant’s proposed
Work provided Tenant submits plans and specifications for State’s
approval within two (2) years of Tenant’s request for standards.

(iii)  If State does not timely provide current standards upon Tenant’s
request, the standards under Paragraph 7.4(b) apply to Tenant’s
Work provided Tenant submits plans and specifications as required
by Paragraph 7.3 within two (2) years of Tenant’s request for
standards.

(iv)  If Tenant fails to (1) make a request for current standards or (2)
timely submit plans and specifications to State after receiving
current standards, Tenant shall make changes in plans or Work
necessary to conform to current standards for Work upon State’s
demand.

(b) Standards for Work.

1)

(2)
©)

Aquatic Lands Lease

State will not approve plans to construct new Improvements or expand
existing Improvements in or over habitats designated by State as important
habitat. Tenant shall confirm location of important habitat on Property, if
any, with State before submitting plans and specifications in accordance
with Paragraph 7.3.

Tenant shall not install skirting on any overwater structure.

Tenant shall only conduct in-water Work during time periods authorized
for such work under WAC 220-660-330, Authorized Work Times in
Saltwater Areas, as amended, or as otherwise directed by the Washington
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(4)
()

(6)
(7)

Department of Fish and Wildlife (WDFW) or United States Fish and
Wildlife Service (USFWS) or National Marine Fisheries Service (NMFS).
Tenant shall use embedded anchors and midline floats on all anchored
structures and buoys.

Tenant shall install grating on new floats, piers, wharves, fingers, docks,
fixed docks, and/or gangways as follows: For floats, fingers, and docks,
Tenant shall install unobstructed grating on at least fifty (50) percent of
the surface area; grating material must have at least sixty (60) percent
functional open space or 40 percent or greater multi-directional open
space. For gangways, piers, wharves, and fixed docks, Tenant shall install
grating on one hundred (100) percent of the surface area; grating material
must have at least sixty (60) percent functional open space or forty (40)
percent or greater multi-directional open space.

Tenant shall orient navigation channels and entrances to facilities to avoid
dredging.

Tenant shall maximize water exchange by locating facility openings to
promote flushing and prevent trapping surface debris and oily residue.

7.5  Tenant-Owned Improvements at End of Lease.
@ Disposition.

1)

()

(3)

Tenant shall remove Tenant-Owned Improvements in accordance with
Paragraph 7.3 upon the expiration, termination, or cancellation of the
Lease unless State waives the requirement for removal.

Tenant-Owned Improvements remaining on the Property on the
expiration, termination, or cancellation date shall become State-Owned
Improvements without payment by State, unless State elects otherwise.
State may refuse or waive ownership. If RCW 79.125.300 or 79.130.040
apply at the time this Lease expires, Tenant could be entitled to payment
by the new tenant for Tenant-Owned Improvements.

If Tenant-Owned Improvements remain on the Property after the
expiration, termination, or cancellation date without State’s consent, State
may remove all Improvements and Tenant shall pay State's costs.

(b) Conditions Under Which State May Waive Removal of Tenant-Owned
Improvements.

1)

()

©)
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State may waive removal of some or all Tenant-Owned Improvements
whenever State determines that it is in the best interests of the State and
regardless of whether Tenant re-leases the Property.

If Tenant re-leases the Property, State may waive requirement to remove

Tenant-Owned Improvements. State also may consent to Tenant’s

continued ownership of Tenant-Owned Improvements.

If Tenant does not re-lease the Property, State may waive requirement to

remove Tenant-Owned Improvements upon consideration of a timely

request from Tenant, as follows:

Q) Tenant must notify State at least one (1) year before the
Termination Date of its request to leave Tenant-Owned
Improvements.
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(i) State, within ninety (90) days of receiving Tenant's notification,
will notify Tenant whether State consents to some or all Tenant-
Owned Improvements remaining. State has no obligation to grant
consent.
(iii)  State’s failure to respond to Tenant’s request to leave
Improvements within ninety (90) days is a denial of the request.
(c) Tenant’s Obligations if State Waives Removal.
1) Tenant shall not remove Improvements if State waives the requirement for
removal of some or all Tenant-Owned Improvements.
@) Tenant shall maintain such Improvements in accordance with this Lease
until the expiration, termination, or cancellation date. Tenant is liable to
State for cost of repair if Tenant causes or allows damage to
Improvements State has designated to remain.

7.6 Disposition of Unauthorized Improvements.
@ Unauthorized Improvements belong to State, unless State elects otherwise.
(b) State may either:
1) Consent to Tenant ownership of the Improvements, or
@) Charge rent for use of the Improvements from the time of installation or
construction and
Q) Require Tenant to remove the Improvements in accordance with
Paragraph 7.3, in which case Tenant shall pay rent for the
Improvements until removal, or
(i)  Consent to Improvements remaining and Tenant shall pay rent for
the use of the Improvements, or
(ili)  Remove Improvements and Tenant shall pay for the cost of
removal and disposal, in which case Tenant shall pay rent for use
of the Improvements until removal and disposal.

7.7 Disposition of Personal Property.

@) Tenant retains ownership of Personal Property unless Tenant and State agree
otherwise in writing.

(b) Tenant shall remove Personal Property from the Property by the Termination
Date. Tenant is liable for damage to the Property and Improvements resulting
from removal of Personal Property.

(©) State may sell or dispose of all Personal Property left on the Property after the
Termination Date.

1) If State conducts a sale of Personal Property, State shall apply proceeds
first to the State’s administrative costs in conducting the sale, second to
payment of amount that then may be due from the Tenant to the State.
State shall pay the remainder, if any, to the Tenant.

(@) If State disposes of Personal Property, Tenant shall pay for the cost of
removal and disposal.
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SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALLOCATION

8.1 Definitions.

(@)

()
(©)

(d)

(€)

“Hazardous Substance” means any substance that now or in the future becomes
regulated or defined under any federal, state, or local statute, ordinance, rule,
regulation, or other law relating to human health, environmental protection,
contamination, pollution, or cleanup.

“Release or threatened release of Hazardous Substance” means a release or
threatened release as defined under any law described in Paragraph 8.1(a).
“Utmost care” means such a degree of care as would be exercised by a very
careful, prudent, and competent person under the same or similar circumstances;
the standard of care applicable under the Washington State Model Toxics Control
Act (“MTCA”), Chapter 70.105 RCW, as amended.

“Tenant and affiliates” when used in this Section 8 means Tenant or Tenant’s
subtenants, contractors, agents, employees, guests, invitees, licensees, affiliates,
or any person on the Property with the Tenant’s permission.

“Liabilities” as used in this Section 8 means any claims, demands, proceedings,
lawsuits, damages, costs, expenses, fees (including attorneys’ fees and
d